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MEMORANDUM FINDINGS OF FACT AND OPINION

RUWE, Judge: Respondent determined deficiencies of $10,4438, $9,655,
aﬁd $236,600 in petitioners’ Federal income tax for the taxable years 2002, 2003,

and 2004 (years at issue), respectively, and accuracy-related penalties of
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[¥2] $2,089.60, $1,931, and $47,320 under section 6662(a)" for the taxable years
2002, 2003, and 2004, respectively. The issues for decision are: (1) whether
Raymond Gardner’s (petitioner) cattle operation was an activity “not engaged in
for profit” within the meaning of section 183 and (2) whether petitioners are liable
for accuracy-related penalties under section 6662(a).?
FINDINGS OF FACT

Some of the facts have been stipulated and are so found. The stipulation of
facts, the supplemental stipulatioh of facts, and the attached exhibits are
incorporated herein by this reference.

At the time the petition was filed, betitioners resided in North Carolina.

Petitioner has been in the insurance business since 1973. Petitioner operates
RE Gardner & Associates, an insurance business selling insurance policies, mutual

funds, and annuities. Petitioner has been successful with his insurance business

'Unless otherwise indicated, all section references are to the Internal
Revenue Code in effect for the years at issue, and all Rule references are to the
Tax Court Rules of Practice and Procedure.

The notice of deficiency also asserted adjustments to Schedule C, Profit or
Loss From Business, for the 2003 tax year. These adjustments are not in dispute.
Petitioners executed a Form 870, Waiver of Restriction on Assessment and
Collection of Deficiency in Tax and Acceptance of Overassessment, agreeing to
these adjustments and the tax associated with these adjustments has been assessed.
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[*3] and reported income on Schedﬁles C of $152,373, $163,305, and $579,236
for the taxable years 2002, 2003, and 2004, respectively.

In addition to his insurance business, petitioner was involved in many other
commercial activities. Petitioner was a member of Woodbridge, LLC, which
constfucted homes in Wilmington, North Carolina. Petitioner reported on
Schedules E, Supplemental Income and Loss, income of $6,063 for the taxable
year 2002, a loss of $445 for the taxable year 2003, and income of $5,173 for the
taxable year 2004. Petitioner was a member of Colwen Lodging, LLC, and was
responsible for raising capital and bringing in additional members. Petitioner
reported on Schedules E income of $5,800 and $2,124 for the taxable years 2002
and 2003, and a loss of $684 for the taxable year 2004. Petitioner was a 33%
owner in WINC, LLC, a company that constructed homes in Wisconsin,vNorth
Carolina, and Indiana. Petitioner was reéponsible for overseeing all of the North
Carolina properties. Petitioner reported on Schedules E losses of $42,315 and
$64,955 for the taxable years 2002 and 2003 and income of $32,208 for the
taxable year 2004. Petiﬁoner was the president of State Insurance Services, Inc.,
which provided supplemental insurance for State agencies. Petitioner reported on
Schedulés E income of $336, $26,256, and $43,621 for the taxable years 2002,

2003, and 2004, respectively. Petitioner’s ownership interest in these four entities
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[*4] were the only interests he reported on Part II, Income or Loss From
Partnerships and S Corporations, of Schedules E. Petitioner reported total losses
of $30,116 and $37,020 for the taxable years 2002 and 2003 and total income of
$80,318 for the taxable year 2004 from partnerships and S corporations on
Schedules E
Cattle Operation

Prior to 2001 petitioner did not own or lease any cattle. In 2001 petitioner
initiated his cattle operation. Petitioner’s one-page business plan }for 2001 stated
that he planned to “[p]Jroduce animals that are genetically superior”. During the
years at issue petitioner’s cattle operation dealt almost exclusively with entities
owned by John Pearl and David Pearl.

World Livestock, Inc. (World Livestock), is a C corporation incorporated in
the State of Indiana. David Pearl owns 76% of the stock of World Livestock. On
September 25, 2001, petitioner and David Pearl, on behalf of World Livestock,
entered into a consultation retainer agreement whereby World Livestock promised

to provide 150 hours of consulting services and services for $100,000 of sales, if
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[*5] sales were made, at no charge to petitioner from September to December
2001.> World Livestock’s fee for the agfeement was $7,500.*

Wea Valley Farms, Inc. (Wea Valley Farms), is a C corporation
incorporated in the State of Indiana. Wea Valley Farms is owned by David Pearl,
John Pearl,v Brenda Pearl, and Laura Theadman. On November 9, 2001 , petitioner
and David Pearl, on behalf of Wea Valley Farms, enteréd into a donor |
purchase/oWnership agreement, whereby Wea Valley Farms transferred to
petitioner a one-half interest in two embryo donors for $6,500 each. The
agreement provides that the cows are jointly owned for the purpose of producing
embryos for petitioner’s cattle operation and Wea Valley Farms. The agreement
provides that the purchase of the one-half interest in the donor cows was to
provide enough embryos to accomplish petitioner’s goals for his cattle herd.

Gene Bank of North America, Inc. (Gene Bank), is a C corporation
incorporated in the State of Indi‘ana. Gene Bank is owned by David Pearl. On
November 28, 2001, petitioner and David Pearl, on behalf of Gene Bank, entered

into Cattle Lease Agreement - 005, whereby Gene Bank leased to petitioner 81

3Petitioner provided no evidence that any sales were generated by World
Livestock for petitioner from September to December 2001.

“Petitioner entered into one-year consultation retainer agreements with
World Livestock in 2002, 2003, 2004, and 2005.
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[*¥6] female cattle ready for breeding or embryo transfe.r for $25,920.° The term of |
the agreement was seven years.

Both petitioner and Gene Bank violated multiple provisions of the
agreement. The agreement provided that petitioher would carry a normal farm
operation public liability and property damage policy of insurance on the herd -
throughout the term of the agreement. Petitioner never carried such an insurance
policy. The agreement also provided that petitioner could nbt pledge the cattle as
collateral to secure any debt. Petitioner executed 20 promissory notes with other
entities in which he pledged the cattle as collateral. The agreement further
provided that petitioner would institute proper documents in breed associations
that would enable Gene Bank to register calves produced from the cattle.
Petitioner failed to register the cattle with a breed association. Gene Bank has not
taken any legal action against petitioner for violating the agreement.

The agreement required that Gene Bank vaccinate the females retained in
the herd for brucellosis, IBR, BVD, and leptospirosis. Gene Bank did not
vaccinate the females retained in the herd for brucellosis. Th¢ agreement also

provided that Gene Bank would keep the cattle in Illinois or Indiana. As of

The agreement provided that petitioner would pay Gene Bank $15,000 in
cash by December 3, 2001. Petitioner provided no documentation to support his
assertion that he made the $15,000 payment.
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[*7] August 18, 2002, 11 of the 36 initial cattle were located in Missouri, while
the remaining were located in Indiana and Illinois. Petitioner never took legal
action against Gene Bank for violating the agreement.

- Petitioner was not involved with the daily care and maintenance of the
cattle. Instead, petitioner contracted with the entities owned ny John Pearl and
David Pearl to provide for thé daily care and maintenance of the cattle. Petitioner
is not aware Qf the amoiunt of time the caretakers spent caring for his cattle.. Any
bull calves resulting from petitioner’s herd were given to the caretakers as
payment for the feed and caretaking of the herd. Petitioner did not maintain
records of the calvesr provided to the caretakers.

Promissory Notes

Petitioner’s cattle operation allegedly incurred $991,842 of expenses for the
taxable years 2001 through 2010. The only evidence of payment of these
expenses petitioner offered was seven checks, totaling $74,618, written to entities
controlled by John Pearl and David Pearl. Petitioner execufed 24 promissory
notes with entities controlled by John Pearl and David Pearl. The total principal
for these 24 notes was $1,065,325. Most of the deductions claimed for
petitioner’s cattle operation related to expenses paid with the proceeds of the

alleged promissory notes with John Pearl and David Pearl.
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[*8] We note that the Pearl-controlled entities were not unrelated parties with
respect to petitioner’s cattle operation. Petitioner continually relied on the advice
" and services of David Pearl, and the cattle operation transécted almost exclusively
with ‘Pearl-controlled entities.

Petitioner testified that he was personally liable for the balance due on all 24
promissory notes. Despite petitioner’s adamant testimony, the 24 promissory
notes clearly state that they are secured only by his cattle, not by any personal
liability of petitioner. All of the notes state that petitioner’s obligation to pay the
principal is consideration in exchange “FOR VALUE RECEIVED”. Petitioner
testified that he always paid interest on the promissory notes. Despite his vigorous
assertion, a review of petitioner’s records indicates that he never paid interest on
any of the notes and that very few payments were made towards the principal of
the notes. Petitioner’s lack of adherence to the terms of the promissory notes, as
discussed below, creates an inference that the promissory notes were something
lesé than bona fide transactions.

On November 15, 2001, petitioner entered into promissory note 1-WVF-01
with Wea Valley Farms. The note had a principal of $17,250, an interest rate of
6%, and a due date of November 15, 2002. Petitioner claims that he transferred

cattle to Wea Valley Farms and received credits on the principal of the note of
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[*9] $3,624.81 on March 17,2003, $4,500 on January 10, 2007, and $8,800 and
$325.19 on December 20, 2008. To support the transfer of the alleged $17,250
worth of cattle petitioner submitted into evidence a spreadsheet that lists the dates
of the transfers and the amounts of the credits he received. Petitioner has not
submitted sufficient evidence that would allow us to find that he actually
transferred the cattle to Wea Valley Farms. Furthermore, even if petitioner made
‘these alleged transfers, we note that the transfers occurred up to six years after the
due date of the note. Finally, the evidence provided by petitioner demonstrates
fhat he paid no interest on this note, despite the fact that 6% interest was due for
the period November 15, 2001 to 2002, and 21% interest per annum was due
during any period of default.
On November 28, 2001, petitioner entered into promissory note 1-WL-01
With World Livestock. The note had a principal of $20,400, an interest rate of 6%,
and a due date of November 28, 2002. Petitioner claims that he fully repaid the
principal of the note. To support the repayment of this note petitioner offered into
evidence a spreadsheet that lists the amounts and dates of payments he alleges to
have made. Petitioner’s spreadsheet indicates that he made a cash payment of
$7,600 on November 30, 2001. Petitioner offered no other evidence to support his

alleged payment. Assuming this payment was made, petitioner still owes $12,800
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[¥10] on this note. F urthermore, petitioner has not provided any evidence to
demonstrate that any interest was paid on this note, despite the fact that 6%
interest was due for the period November 28, 2001 to 2002, and 21% intefest per
annum was due during any period of default.

On November 28, 2001, petitioner entered into promissory note 1-GBNA-
01 with Gene Bank. The note had a principal of $59,940, an interest rate of 6%,
and a due date of November 28, 2002. On December 27, 2001, petitionér wrote a
check to Gene Bank for $22,500. Petitioner did not pay the full amount of this
note by. the due date, and Gene Bank never notified petitioner that he was in
default or that it would take legal action against him to collect the balance due of
$37,440. Petitioner claims that the balance due of $37,440 was assumed by
promissory note 3RG10, which petitioner‘entered into with Gene Bank on
December 31, 2010. Promissory note 3RG10 had a principal balance of $37,440,
an interest rate of 2%, and a due date .of December 31, 2016. Promissory note
3RG10 does not reference promissory note 1-GBNA-01 or any other note.
Furthermore, 1-GBNA-01 had a stated interest rate of 6% for the period November
28,2001 to 2002, and a 21% interest rate per annum due during any period of
default. To accept petitioner’s testimony, we would also need to believe that when

Gene Bank entered into promissory note 3RG10 it decided to forgov collecting the
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[*11] interest on the outstanding balance of $37,440 that had accrued over a
period of nine years. Sihce note 3RG10 does not reference a prior note, we
cannot accept petitioner’s explanation that note 3RG10 was a renewal of the nine-
year-old outstanding balance of note 1-GBNA-01. As a result, we find that note 1-
GBNA-01 has not been fully paid and that no interest has béen paid on this note.

| On December 9, 2001, petitioner entered into promissory note 1-WL-017
with World Livestock. The note had a principal of $2,420, an interest rate of 6%,
and a due date of December 9, 2002. Petitioner claims that he repaid the principal
of the note with a $1,750 payment on December 10, 2003, and a $670 payment on
February 6,2010.% The only evidence that petitioner submitted to support these
paymenfs was spreadsheets that provided the dates and amounts of the alleged
payments. Petitioner has not submitted sufficient evidence that would allow us to
find that he actually made payments on this note. Furthermore, even if petitioner

made these alleged payments, we note that the two payments were made

SPetitioner contradicted this assumption when he testified that interest
continued to accrue on the balances due on the old notes, such as 1-GBNA-01,
prior to the alleged refinancing.

"We note that this is the second promissory note that petitioner designated
1-WL-01.

The payments total $2,420.



-12-
[*12] approximately one year and seven years after the due date of the note.
Finally, assuming these payments were made, which we do not, petitioner has not
provided any evidence to demonstrate that he paid any interest on this note,
| despite the note stating that 6% interest was due for the period December 9, 2001
to 2002, and 21%‘ interest per annum was dué during ahy period of default.’

On June 25, 2002, petitioner entered into promissory note RG-3-02 with
Gene Bank. The note had a principal of $4,676, an interest raté of 6%, and a due
- date of October 15, 2003. By check dated October 14, 2003, petitioner paid
$4,676 to Gene Bank. Petitioner did not pay any interest on thié note despite the
note having a per annum interest rate of 6%.

On June 25, 2002, petitioner entered into promissory note RG-1-02 with
Reese Creek Farms, Inc. (Reese Creek Farms)."® The note had a principal of
$5,530, an interest rate of 6%, and a due date of October 15, 2003. By check
dated October 14, 2003, petitioner paid $5,530 to Reese Creek Farms. .Petitior-ler
did not pay any interest on this note despite the note having éper annum interest

rate of 6%.

’Petitioner’s alleged dates of payment indicate that petitioner was in default
on the note from December 9, 2002, to February 6, 2010.

'Reese Creek Farms, Inc. (Reese Creek Farms), is a C corporation
incorporated in the State of Illinois. Reese Creek Farms is owned by John Pearl.
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[*13] On November 1, 2002, petitioner entered into promissory note RG-2-02
with Pearl Transport, Inc. (Pearl Transport).!! The note had a principal of $1,036,
an interest rate of 6%, and a due date of November 1, 2005. Petitioner alleges that
he made a payment of $1,036 to Pearl Transport on February 21, 2010/. To suppért
this payment petitioner offered into evidence a spreadsheet with the dgte and
amount of the payment. The evidence is not sufficient to allow us to find that he
made this payment. Furthermore, we note that this alleged payment occurred four
years after the due date of the note. Petitioner has not provided evidence that he
paid any interest on this note, despite the note stating that 6% interest per annum
was due for the period November 1, 2002 to 2005, and 21% interest per annum
was due during any period of default."?

On November 15, 2002, petitioner entered into promissory note RG-4-02
with Wea Valley Farms. The note had a principal of $4,200, an interest rate of
6%, and a due date of October 15, 2003. By check dated October 14, 2003,
petitioner paid $4,200 to Wea Valley Farms. Petitioner did not pay any interest on

this note despite the note having a per annum interest rate of 6%.

"Pearl Transport, Inc. (Pearl Transport), is a C corporation incorporated in
‘the State of Indiana. Pearl Transport is owned by David Pearl.

2The date that petitioner alleges he made the payment indicates that he had
been in default from November 1, 2005, to February 21, 2010.
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[* 14] On Novembef 15,2002, petitioner entered into promissory note RG-6-02
with Wea Valley Farms. The note had a principal of $4,200, an interest rate of
6%, and a due date of November 16, 2006. Petitioner claims that he fully paid the )
note throﬁgh the transfer of ‘;cattle” and “calf” on September 3, 2003, and | |
December 20, 2008. Petitioner offered into evidence a spreadsheet with the dates
and amounts of the credits he received for the transfers. Petitioner has not
subfnittéd evidence that would allow us to find that he made these transfers.
Furthermore, petitioner’s spreadsheet indicates that he did not pay interest on this |
note, despite the note stating that 6% interest per annum was due fof the period
November 15, 2002, to November 16, 2006, and 21% interest per annum was due
| during any period of default.

On December 1, 2002, petitioner entered into promissory note RG-5-02
with World Livestock. The note had a principal of $3,707, an interest rate of 6%,
and a due date of October 15, 2003. By check dated October 14, 2003, petitioner
paid $3,707 to World Livestock. Petitioner did not pay any interest on this note
despite the note having a per annum interest rate of 6%. |

On December 30, 2002, petitioner entered into promissory note RG-7-02
with World Livestock. The note had a principal of $12,164, an interest rate of 6%,

~and a due date of December 30, 2007. Petitioner claims that on March 1, 2006, he
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[*15].received a credit of $86.54 for the lease of a bull to World Livestock; on
April 1, 2008, he received a credit of $871.40 for the sale of a half interest in a
bull; and on April 11, 2010, he made a payment of $3,500 to World Livestock.
Petiﬁoner offered into evidence three spreadsheets with the dates and amounts of
the payment or credits he received. Petitioner has not submitted evidence that
would allow us to find that he made the lease, sale, or payment. Petitioner further
claims that the remaining amount of the debt he owed on note RG-7-02
($7,706.06) was paid off by entering into promissory note 1RG10 with World
Livestock on December 31, 2010. Promissory note 1IRG10 had a principal of
$56,524.38, an interest rate of 2%, and a due date of December 31, 2016.
However, promissory note 1RG10 did not reference promissory note RG-7-02 or
any other note. Since 1RG10 did not reference a prior note or how interest on any
prior note would be treated, we cannot find that note 1RG10 was a renewal of note
RG-7-02 or any other note. As a result, we find that note RG-7-02 has not been
fully paid and that no interest was paid.

On December 1, 2003, petitioner }entered into promissory note RG03-1 with
World Livestock. The note had a principal of $14,005, an interest rate of 6%, and

a due date of August 15, 2004. By check dated August 4, 2004, petitioner paid
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[*16] $14,005 to World Livestock. Petitioner did not pay any interest on this note
despite the note having a per annum interest rate of 6%.

On December 1, 2003, petitioner entered into prbmissory note RG03-2 with
DuQuoin Processing, Inc (DuQuoin Processing).”* The note Had a principal of
$28,295, an interest rate of 6%, and a due date of December 31, 2009. Petitioner
claims that he fully paid this note. Petitioner claims that he made payments of
$2,500, $2,500, and $7,500 on June 4, 2007, a payment of $6,000 on June 14,
2007, a payment of $6.,500 on July 2, 2007, and a transfer of a bull for a credit of
$3,295 on April 5, 2009. Petitioner did not provide any check copies or transfer
agreements to support his alleged payments or transfer. Instead, petitioner offered
into evidence a spreadsheet that listed the dates and amounts of payments.
Petitioner has not provided sufficient evidence for us to find that he made these
payments or transfer. Furthermore, assuming petitioner did make theée payments,
which totaled $28,295, then petitioner paid no interest on this note during the five
years it took to fully pay this note. This is despite the fact that the note stated that
6% interest per annum was due for the period December 1, 2003, to December 31,

20009.

PDuQuoin Processing, Inc. (DuQuoin Processing), is a C corporation
incorporated in the State of Illinois. DuQuoin Processing is owned by John Pearl
and David Pearl.
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[¥17] On January 20, 2004, petitioner entered into promissory note 1-RG-04 with
Wea Valley Farms. The note had a principal of $80,625, an interest rate of 9.25%,
and a due date of March 10, 2005. Petitioner alleges that he received a credit of
$59,951.92 for cattle transferred on March 5 , 2005, ahd a credit of $20,673.08 for
cattle transferred on October 12, 2005, for total credits of $80,625.!* Respondent
alleges that petitioner received a credit of $58,951.92 for cattle transferred on
March 5, 2005. This is $1,000 less than the credit petitioner alleges to have
received. To support their respective arguments the parties offered into evidence
 different spreadsheets that petitioners gave to respondent. Regardless of whether
petitioner received a credit of $59,951.92 or $58,951.92, we note that petitioner
paid no interest on this note. This is despite the fact that 9.25% interest per annum
was due for the period January 20, 2004, to March 10, 2005, and 21% interest per
annum was due during any period of default. We note that the second alleged
transfer occurred on October 12, 2005, more than six months after the due date of
the note. As a result, petitioner was in default on the note for over six months and

was subject to the per annum interest rate of 21% for that period.

In respondent’s proposed findings of fact, respondent does not challenge
petitioner’s assertion that this note was paid by the transfer of cattle.
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[*18] On February 20, 2004, petitioner entered into promissory note 2-RG-04
with Wea Valley Farms. The note had a pfincipal of $250,791.35, an interest rate
0f 9.25%, and a due date of February 20, 2007. Petitioner alleges that he made 17
transfers of cattle to Wea Valley Farms from Méy 2, 2005, to September 18, 2009.
Petitioner alleges he was credited with $91,893.87 téwards the repayment of this
note for these transfers. To support the alleged transfers of cattle petitioner
offered into evidence spreadsheets with the dates and amounts of the credits he
received. Petitioner has not submitted evidence that would allow us to find that he
made these transfers. Petitioner further claims that the remaining amount of the
debt he owed on note 2-RG-04 ($158,897.48) was paid éff by entering into
promissory note 2RG10 with Wea Valley Farms on December 31, 2010.
Promissory notes 2RG10 had a principal‘ of $173,641.08, an interest rate of 2%, |
and a due date of December 31, 2016. Promissory note 2RG10 did not reference
promissory note 2-RG-04 or any other note. Since note 2RG10 did not reference a
prior note or how interest on aﬁy prior note would be t-reated, we cannot find that
note 2RG10 was a renewal note of 2-RG-04 or any other note. As a result, we find
that note 2-RG-04 has not been fully paid and that no interest has been paid on this

note.
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[¥19] On April 1, 2004, petitioner entered into promissory note 6-RG-04 with
Gene Bank. The note had a principal of $2,700, an interest rate of 6%,} and a due
date of December 31, 2009. Petitiener claims that he fully paid the note through
the transfer of cattle on January 14, 2010. To support this claim petitioner offered
into evidence a spreadsheet with the date and the credit he received for the
transfer. Petitioner has not submitted evidence that would allow us to find fchat he
made this transfer. Furthermore, petitioner’s spreadsheet indicates that he did not
‘pay any interest on this note, despite the note stating that 6% interest per annum
was due for the period April 1, 2004, to December 31, 2009, and 21% interest per
annum was due during any period of default.

On July 2, 2004, petitioner entered into promissory note 7-RG-O4 with
World Livestock. The note had a principal of $51,878.60, an interest rate of 6%,
and a due date of December 31, 2009. Petitioner alleges that he made three
transfers of cattle to Worid Livestock from August 1, 2006, to April 1, 2008, and
was credited with $35,378.60 towards the principal of this note. Petitioner also
alleges that he made a $16,500 payment to World Livestock on April 30, 2010.
To support these assertions petitioner offered into evidence spreadsheets with the
dates and amount of the transfers and payment. Petitioner has not submitted

evidence that would allow us to find that he made these transfers or payment.



[*20] Furthermore, the spreadsheets indicate that petitioner has not paid any
interest on this note, despite the note stating that 6% interest per annum was due
for the period July 2, 2004, to December 31, 2009, and 21% interest per annum
was due during any period of default.

On October 10, 2004, petitioner entered into promissory note 4-RG-04 with
Reese Creek Farms. The note had a principal of $13,600, an interest rate of 6%,
and a due date of December 31, 2009. Petitioner claims that he transferred three
cattle to Reese Creek Farms on Febfuary 1, 2006, and received a credit of $13,600.‘
Assuming this to be true,"” we note that petitioner did not pay any interest on the
note, despite the note stating that 6% interest per annum was due.

On December 30, 2004, petitiéner entered into promissory note 5-RG-04
with DuQuoin Processing. The note had a principal of $130,350, an interest rate
of 6%, and a due date of October 31, 2005. Petitioner testified that he transferred
to DuQuoin Processing equipment worth $130,350 as a payment on this note on
October 12, 2005. Petitioner offered into evidence a spreadsheet which listed the

“date and amount of the credit petitioner received for transferring the equipment to
DuQuoin Processing. Petitioner has not submitted any credible documentation or

third-party witnesses to support his allegatibn for us to find that he transferred

PRespondent does not allege that this transfer of cattle did not occur.
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[¥21] $130,350 of equipment to DuQuoin Processing. Furthermore, petitioner’s
spreadsheet indicates that he has ﬁot paid any interest on this note, despite the note
stating that 6% interest per annum was due.

On Decembef 31, 2004, petitioner entered into promissory note 3-RG-04
with Wea Valley Farms. The note had a principal of $41,133.60, an interest rate
0f 9.25%, and a due date of December 31, 2009. Petitioner claimed that he made
payments of $18,950 on January 1, 2010, and $657.31 on October 4, 2010. To
support the alleged paymenté petitioner offered into evidence a spreadsheet with
the dates and arhounts of the payments. Petitioner has not submitted evidence that
would allow us to find that he made these payments. Petitioner further claims that
the remaining amount of the debt he owed on note 2-RG-04, $21,526.29, was paid
off by entering into promissory note 2RG10 with Wea Valley Farms on December
31, 2010. However, promissory note 2RG10 did not reference promissory note 3-
RG-04, or any other note. Since note 2RG10 did not reference a prior note or how
interest on any prior note would be treated, we cannot find that note 2RG10 was a
renewal of note 3-RG-04 or any other note. As aresult, we find that note 2-RG-04
has not been fully paid and that no interest has been paid on this note.

On December 31, 2004, petitioner entered into promissory note 8-RG-04

with World Livestock. The note had a principal of $48,818.32, an interest rate of
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[¥22] 6%, and a due date of December 31, 2010. Petitioner claims that the debt he
owed on note 8-RG-04 was fully paid by entering into promissory note lRGlo
with World Livestock on December 31, 2010. However, promissory note IRG10
did not reference promissory note 8-RG-04 or any other note. Since note IRG10
did not reference a prior note or how interest on any prior note would be treated, -
we cannot find that note IRG10 was a renewal of note 8-RG-O4 or any other note.
As a result, we find that note 8-RG-04 has not been fully paid and that no interest
has been paid on the outstanding amount.

To prove that he made payments on the promissory notes petiﬁoner ’
provided annual spreadsheets titled promissory note summary for the years 2001,
2002, 2003, and 2004. The summaries were prepared by David Pearl. Petitioner
testified that the summaries were made each year and were given to petitioner
soon after the end of the year. Petitioner testified that he kept the summaries in his
ordinary course of business and that he reviewed the summaries “many, many
times.”

Petitioner testified that he received the 2001 promissory note summary at
the end of 2001 or the beginning of 2002. During cross-examination of petitioner,
respondent noted that the 2001 summary listed two payment dates in March and

December 2003. Despite respondent pointing this out, petitioner insisted that he
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[*23] received the summary in 2002. Petitioner also testified that the 2002
promissory note summary was created at the end of 2002 or the beginning of 2003.
Under cross-examination, respondent noted to petitioner that the summary listed
multiple payments on October 15, 2003. When asked whether the 2002
promissory note summary could have been created at the beginning of 2003, but
list a payment date of October 15, 2003, petitioner acknowledged:
“Chronologically, it doesn’t make sense.” Petitioner also asserted that the 2003
- and 2004 suMaries were created at the beginning of 2004 and 2005, respectively.
Under cfos.s—examination respondent noted that the 2003 and 2004 promissory
note summaries listed payment dates in 2007. Petitioner admitted that his
assertion “[w]ouldn’t make sense, wouldn’t make sense.” Respondent then
questioned petitioner regarding promissory note 1-GBNA-01 with Gene Bank,
which was listed on the 2001 summary. The note was executed on November 28,
2001. There followed this colloquy:

[RESPONDENT]: The due date is November 28th, 20027

[PETITIONER]: Yep.

[RESPONDENT]: It says the amount paid is $22,500.

[PETITIONER]: Yes.

[RESPONDENT]: It says the date paid is January 4th of 2001.
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[*24] [PETITIONER]: Yes.

'[RESPONDENT]: Mr. Gardner, you made a payment on a note
before you ever even had the note?

[PETITIONER]: According to this I did.

* * * * * * *

[RESPONDENT]: You did not pay this note by November 28th,
2002, did you? o

[PETITIONER]: Idon’trecall. It looks like I paid it before it was
even due.

[RESPONDENTT: Mr. Gardner, you didn’t pay this by November
28th, 20027 :

[PETITIONER]: No, I did not.

We find that the promissory note summaries were not credible. We also
find that petitioner’s testimony in regard to the payment of the promissory notes
was not credible. Petitioner did not pay interest on any of the‘notes to World
Livestock, Wea Valley Farms, Gene Bank, Reese Creek Farms; Pearl Transport,
and DuQuoin Processing. Additionally, petitioner was delinquent in paying most
of the notes and never fully paid most of the notes. Petitioner has never been -

notified by the lenders that he was in default on a promissory note, and the lenders
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[*25] have never taken legal action against petitiongr with respect to the
promissory notes.
Transactions in 2002 and Beyohd

On July 1, 2002, petitioner entered into Cattle Lease Agreement - 001 with
Gene Bank wherein he vagreed to lease 42 cows to Geﬁe Bank for a period of seven -
years.'® Gene Bank was to provide care to the cattle and implant them.

On July 28, 2003, petitioner entered into Cattle Lease Agreement - 006 with
DuQuoin Processing wherein he agreed to lease nine cows and a half interest in a
bull to DuQuoin Processing for a period of seven years. The ownersvhip of the
growth in the herd would be split between DuQuoin Processing and petitioner.

Pursuant to a one-page bill of sale dated J anuary 10, 2004, Wea Valley
Farms transférred ownership of 15 cows to petitioner in exchange for $100,000.
The purported bill of sale was signed by David Pearl but not by petitioner.

On January 13, 2004, petitioner entered into Cattle Lease Agreement - 009

with Wea Valley Farms in which Wea Valley Farms agreed to lease to petitioner

*Respondent asserts petitioner could not have had 42 cows ready for
breeding in July 2002. Petitioner points to Cattle Lease Agreement - 001 and
notes that the 42 leased cows were to be implanted on December 31, 2002. Cattle
Lease Agreement - 005 indicates that petitioner would have a base herd of 36
cattle on December 31, 2002. An unsigned letter from DuQuoin processing
indicates that petitioner had 36 cattle as of August 17, 2002.
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[¥26] 265 cattle for one yeaf in exchange for $93,449.95. The agreement provided
that contemporaneous with the execution of the agreement, petitioner would
deliver a promissory note payable to Wea Valley Farms in the amount of )
$93,499.95. Respondent asserts that petitioner did not deliver this promissOry‘
note. Petitioner asserts that the $93,499.95 was included in the $250,791 35 of
principal of promissory note 2-RG-04. Prdmissory note 2-RG-04 is dated
February 20, 2004, and would not have been contemporaneous with the execution
of Cattle Lease Agreement - 009 on J anuéry 13, 2004. Furthermore, promissory
note 2-RG-04 did not reference Cattle Lease Agreeinent - 009, nor did it require
petitioner to make any payments before February 20, 2007. As a result, petitioner
has failed to prove that he delivered the promissory note of $93,499.95 or that this
amount was included in the principal of promissory note 2-RG-04. Cattle Lease
Agreement - 009 also required petitioner to pay the sum of $31,000 in cash to Wea
Valley Farms on or about December 1, 2005. Petitioner claims that this |
requirement was satisfied by the payment he made on promissory note 2-RG-04.
However, even if we were to assume that the $93,499.95 was included in the

principal of note 2-RG-04, which we do not, petitioner still did not make $31,000
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[*27] of cash payments on note 2-RG-04 by December 1, 2005, or for years after
such date.!” In addition to failing to deliver the promissory note and make the
$31,000 payment, we also note that petitioner failed to adhere to many of the other
requirements of the agreement.!®

On March 20, 2005, petitioner entered into Cattle Lease Agreement - 005
with Wea Valley Farms in which petitioner Jeased 35 cows from Wea Valley
Farms. The agreement provided that petitioner would carry a normal farm
operation public liability and property damage policy of insurance on the herd
throughout the term of the leése‘. Petitioner never carried such an insurance

policy. The agreement also required petitioner to join an applicable breed

17Petitioner’s records indicate that in 2005 he made only $9,453.78 of
payments on this note. This was substantially less than the $31,000 petitioner was
required to pay. Petitioner offered into evidence a spreadsheet to support his
claim that he made payments on this note. We note that this spreadsheet is
insufficient evidence for us to find that petitioner made these payments.

'8The agreement provided that petitioner would carry a normal farm
operation public liability and property damage policy of insurance on the herd
throughout the term of the lease. Petitioner never carried such an insurance
policy. The agreement also required that petitioner would not pledge the herd as
collateral to secure any debt to another entity or person without prior written
consent. The promissory notes petitioner entered into wi<ns1:XMLFault xmlns:ns1="http://cxf.apache.org/bindings/xformat"><ns1:faultstring xmlns:ns1="http://cxf.apache.org/bindings/xformat">java.lang.OutOfMemoryError: Java heap space</ns1:faultstring></ns1:XMLFault>